
Table of Contents 
 
About the Authors…………………………………………………………………………….….…1-5 
 
Chapter I - THE CONTRACT FOR CONSTRUCTION:  STANDARD FORMS AND 
COMMON RISK TRANSFERRING PROVISIONS 
By:  Joseph W. DeLave, Dickinson Wright PLLC, Bloomfield Hills 
 
The Contract for Construction ........................................................................................................................ I-1 
A. Construction Industry Families of Documents ..................................................................................... I-2 
  1.  AGC Contractor Construction Documents..................................................................................... I-2 
  2.  The AIA Contractor Construction Documents ............................................................................... I-3 
  3.  The AGC/AIA Subcontractor Documents...................................................................................... I-3 
  4.  Some Final Warnings About Standard Forms................................................................................ I-4 
B. Common Risk Shifting Provisions in Construction Contracts ............................................................. I-4 
  1.  Pay-When-Paid/Pay-if-Paid ........................................................................................................... I-5 
  2.  Flow-Through Clauses ................................................................................................................... I-6 
  3  Design Responsibilities ................................................................................................................... I-7 
  4.  No Damage for Delay..................................................................................................................... I-8 
  5.  Indemnification............................................................................................................................... I-9 
  6.  Mutual Waiver of Consequential Damages.................................................................................... I-10 
  7.  Differing Site Conditions ................................................................................................................ I-10 
  8.  Environmental Risk Allocation....................................................................................................... I-11 
  9.  Liquidated Damages........................................................................................................................ I-12 
 10. Retention ......................................................................................................................................... I-
13 
Conclusion & Endnotes .................................................................................................................................. I-13-20 
 
Chapter II - BIDS, BIDDERS AND BID PROTESTS 
By:  Thomas M. Keranen, P.E., J.D. and Peter J. Cavanaugh, J.D., Thomas M. Keranen & Associates, 
P.C., Bloomfield Hills 
 
Introduction..................................................................................................................................................... II-1 
Public Projects ................................................................................................................................................ II-2 
Michigan Bidding Statutes.............................................................................................................................. II-3 
Bidding Procedure .......................................................................................................................................... II-4 
Acceptance of the Bids 

A. Responsiveness .......................................................................................................................... II-4 
B. Responsibility ............................................................................................................................ II-5 
C. Late Bids .................................................................................................................................... II-6 
D. Bid Errors and Mistakes............................................................................................................. II-6-8 

Protesting the Award of Public Contracts:  "The Disappointed Bidder Case" 
 A. ..... Federal Law................................................................................................................................ II-8 
 B. ..... Michigan Law ............................................................................................................................ II-8 
 C. ..... Summary .................................................................................................................................... II-9 
Endnotes..... .................................................................................................................................................... II-9 
 
Chapter III - DEFECTIVE PLANS/SPECIFICATIONS 
By:  Dennis B. Schultz and Richard G. Strenger, Butzel Long, Bloomfield Hills 
 
Introduction..................................................................................................................................................... III-1 
Protection of the Contractor under the Spearin Doctrine................................................................................ III-1 



The Spearin Doctrine is Recognized and Applied Under Michigan Law....................................................... III-2 
Recent Case Law Limits Protection for Contractors Against Damages Resulting  
From Defective Specifications........................................................................................................................ III-3 
The Spearin Doctrine Applies to Defects in “Design Specifications” But Not “Performance Specifications” III-
4 
Project Owners’ Attempts to Avoid the Spearin Doctrine through Contract Provisions................................ III-4-5 
Project Owner’s Use of Affirmative Defense in Litigation to Shift Risk to Contractors ............................... III-6 
Negligence/Malpractice Action Against the Design Professional .................................................................. III-6 
Conclusion & Endnotes .................................................................................................................................. III-7-8 
 
Chapter IV - CONTRACT CHANGES/DIFFERING SITE CONDITIONS 
By:  Peter J. Cavanaugh, J.D., Thomas M. Keranen & Associates, P.C., Bloomfield Hills 
 
  I. Contract Changes 

A.  Directed Changes............................................................................................................................ IV-1 
B.  Constructive Changes ..................................................................................................................... IV-1 
C.  Cardinal Changes............................................................................................................................ IV-2 
D.  Written Notice ................................................................................................................................ IV-3 

 II. Differing Site Conditions 
A.  Type I Differing Site Conditions .................................................................................................... IV-4 
B.  Type II Differing Site Condition .................................................................................................... IV-4 
C.  Damages.......................................................................................................................................... IV-5 
D.  Michigan’s Differing Site Conditions Law .................................................................................... IV-5-7 

 Summary .................................................................................................................................................... IV-7 
 Appendix A/1-5 - Article 7, AIA A201-1997 (General Conditions and FAR 52-243-4 (Changes).............. IV-8-13 
 Appendix B/1 – FAR 52-236-2 (Differing Site Conditions)………………………………………………....IV-

14 
 Appendix C/1-2 – MCL 125.1591, et seq. (Michigan Differing Site Conditions Clause)………………..….IV-15-16 
 
Chapter V - DELAY IN CONTRACT PERFORMANCE 
By:  John Sier, Kitch, Drutchas, Wagner, DeNardis & Valitutti, P.C., Detroit 
 
Introduction..................................................................................................................................................... V-1 
A. General Principles ................................................................................................................................ V-1 
B. Contractor Claims  

1. Information to Bidders ............................................................................................................... V-2 
2. Active Interference and Disruption............................................................................................ V-3 

C. Owner Claims 
1. Consequential Damages ............................................................................................................. V-4 
2. Liquidated Damages................................................................................................................... V-4 
3. Owner Delay .............................................................................................................................. V-4 
4. Waiver........................................................................................................................................ V-5 

 5.        Limitations of Actions ............................................................................................................... V-5 
D. Concurrent Delays ................................................................................................................................ V-5 
E. Notice and Waiver ................................................................................................................................ V-5 
F. No Damage for Delay........................................................................................................................... V-6 
G.       Particular Claims and Damages ........................................................................................................... V-6 
           1.      Labor Productivity ...................................................................................................................... V-6 
           2.      Home Officer Overhead.............................................................................................................. V-6 
           3.      Extended Field Office Overhead................................................................................................. V-7 
Conclusion ...................................................................................................................................................... V-7 



Chapter VI - REMEDIES FOR PAYMENT DISPUTES 
By:  Kevin S. Hendrick, Clark Hill P.L.C., Detroit 
 
Introduction..................................................................................................................................................... VI-1 
A. Right to Stop Work for Non-Payment.................................................................................................. VI-1 
 1. Work Stoppage........................................................................................................................... VI-1 
 2. Contract Termination ................................................................................................................. VI-2 
 3. Conditions Precedent Generally................................................................................................. VI-2 
 4. Payment Disputes in the Absence of Specific Contractual Language ....................................... VI-3 
B. Construction Liens 

1. Residential v Non-Residential Structures .................................................................................. VI-3 
2. Public v Private Projects ............................................................................................................ VI-4 
3. Parties Entitled to File a Lien..................................................................................................... VI-4 

C. Notice of Commencement 
1. General Requirements................................................................................................................ VI-4 
2. An Owner's Responsibility with Respect to a Notice of Commencement ................................. VI-4 
3. Contractors' and Subcontractors' Responsibility with Respect to a Notice of Commencement VI-5 

D. Notice of Furnishing 
1. Requirements for Subcontractors/Suppliers............................................................................... VI-5 
2. Requirements for Laborers......................................................................................................... VI-5 
3. Proof of Service of Notice of Furnishing................................................................................... VI-6 

E. Claim of Lien 
1. Time Limitation for Recording a Claim of Lien ........................................................................ VI-6 
2. Where to Record a Lien ............................................................................................................. VI-6 
3. Information Required in a Claim of Lien................................................................................... VI-6 
4. Serving the Claim of Lien on Other Parties ............................................................................... VI-7 

F. Sworn Statements ................................................................................................................................. VI-7 
G. Waivers of Lien 

1. Lien Foreclosure ........................................................................................................................ VI-8 
2. Bonding Off the Lien ................................................................................................................. VI-8 

H. Construction Bonds for Public Projects................................................................................................ VI-8 
I. Joint Check Agreements....................................................................................................................... VI-10 
J. Builders Trust Fund.............................................................................................................................. VI-10 
Conclusion .................................................................................................................................................... VI-11 
Endnotes .................................................................................................................................................... VI-11-
12 
 
APPENDICES: 
Appendix 1  - Notice of Commencement 
Appendix 2  - Notice of Furnishing 
Appendix 3  - Proof of Service of Notice of Furnishing for Subcontractor or Supplier 
Appendix 4  - Claim of Lien for Contractor, Subcontractor, or Supplier 
Appendix 5  - Claim of Lien for Laborer Only 
Appendix 6  - Proof of Service of Claim of Lien 
Appendix 7  - Sworn Statement 
Appendix 8  - Partial Unconditional Waiver 
Appendix 9  - Partial Conditional Waiver 
Appendix 10 - Full Unconditional Waiver 
Appendix 11 - Full Conditional Waiver 
Appendix 12 - Joint Check Agreements 



Chapter VII - DISPUTE RESOLUTION MECHANISMS ......................................................... 
By:  David M. Lick, Loomis Ewert Ederer Parsley Davis & Gotting, P.C., Lansing 
 
Introduction..................................................................................................................................................... VII-1 
I.  Facilitative Mediation 
Definition ........................................................................................................................................................ VII-1 
Definitive Attributes ....................................................................................................................................... VII-1 
How to Utilize................................................................................................................................................. VII-2-4 
Precautionary Provisions ................................................................................................................................ VII-4 
II.  ARBITRATION 
Definition ........................................................................................................................................................ VII-5 
Definitive Attributes ....................................................................................................................................... VII-5 
How to Utilize................................................................................................................................................. VII-6-8 
Precautionary Provisions ................................................................................................................................ VII-8 
III. CASE EVALUATION 
Definition ........................................................................................................................................................ VII-8 
Definitive Attributes ....................................................................................................................................... VII-9 
How to Utilize................................................................................................................................................. VII-9 
Precautionary Provisions ................................................................................................................................ VII-9 
IV. DISPUTE REVIEW BOARDS 
Definition ........................................................................................................................................................ VII-10 
Definitive Attributes ....................................................................................................................................... VII-10 
How to Utilize................................................................................................................................................. VII-11-13 
Precautionary Provisions ................................................................................................................................ VII-13 
V. TRADITIONAL COURT PROCESS 
Definition ........................................................................................................................................................ VII-13 
Definitive Attributes ....................................................................................................................................... VII-13 
How to Utilize................................................................................................................................................. VII-14 
Precautionary Provisions ................................................................................................................................ VII-14 
Conclusion ...................................................................................................................................................... VII-15 
Appendices...................................................................................................................................................... VII-15-17 
Dispute Resolution Comparison Chart ........................................................................................................... VII-18-19 
 
Chapter VIII – OVERVIEW OF STATE AND FEDERAL PREVAILING WAGE LAW 
By:  Frank T. Mamat, Esq., Keith J. Brodie, Esq., and Lisa A. Goodman, Esq., Dickinson Wright PLLC, 
Detroit 
 
What is the Davis Bacon Act? ........................................................................................................................ VIII-1 
What is the “Prevailing Wage”? ..................................................................................................................... VIII-2-3 
What Contracts are Covered by the Acts? ...................................................................................................... VIII-4-7 
What Employees are Covered by the Acts?.................................................................................................... VIII-7-10 
What are Contractors and/or Subcontractors Obligations Under the Act? ..................................................... VIII-10-12 
Current Developments in Prevailing Wage Law ............................................................................................ VIII-12-16 
How to Ensure Your Subcontractors are in Compliance ................................................................................ VIII-16 
 
Chapter IX - MICHIGAN OCCUPATIONAL SAFETY AND HEALTH ACT (MIOSHA) 
By:  Aileen Leipprandt, Smith Haughey Rice & Roegge, Grand Rapids 
 
Introduction..................................................................................................................................................... IX-1 
Significant Provisions of the Act .................................................................................................................... IX-1 
Responsibilities of the Employer .................................................................................................................... IX-2 
Responsibilities of the Employee.................................................................................................................... IX-3 



Training........................................................................................................................................................... IX-3 
Employer’s Records........................................................................................................................................ IX-3 
Administration and Enforcement of the Act ................................................................................................... IX-3-4 
Inspections and Investigations ........................................................................................................................ IX-5 
Handling a MIOSHA Inspection..................................................................................................................... IX-5-6 
Handling the Inspection – Preliminary Considerations .................................................................................. IX-7 
The Inspection................................................................................................................................................. IX-8-10 
Imminent Danger ............................................................................................................................................ IX-10 
Citations Alleging Violations ......................................................................................................................... IX-10-
12 
Penalties .......................................................................................................................................................... IX-12-
13 
Options in Responding to Citation.................................................................................................................. IX-13 
Abating the Violation...................................................................................................................................... IX-14 
Appeal of Department’s Decisions ................................................................................................................. IX-14-
17 
Legal Significance of Citation ........................................................................................................................ IX-17 
Conclusion & Endnotes .................................................................................................................................. IX-17-
19 
 
APPENDICES: 
Appendix A – MIOSHA Form 300, Log of Work-Related Injuries & Illnesses; 300A, Summary of Work-
Related Injuries and Illnesses; 301, Injury & Illness Incident Report 
Appendix B – Construction Safety Standards General Rules 
Appendix C – Index of Occupational Safety & Health Standards & Order Form, October, 2003 
Appendix D – Variance Standard 
 
Chapter X - HIRING AND TERMINATING EMPLOYEES IN MICHIGAN 
By:  Kevin S. Hendrick, Clark Hill P.L.C., Detroit 
 
Introduction..................................................................................................................................................... X-1 
Applications and Interviews in General.......................................................................................................... X-1 
Reference Checks............................................................................................................................................ X-2 
Preserving the At-Will Relationship ............................................................................................................... X-2 
Inquiries About Workers' Compensation Claims............................................................................................ X-3 
The Civil Rights Act of 1991.......................................................................................................................... X-4 
Hiring Considerations under the Americans with Disabilities Act ("ADA") ................................................. X-4-6 
Drug Testing ................................................................................................................................................... X-6-7 
Sexual Harassment.......................................................................................................................................... X-7-8 
Other Forms of Harassment ............................................................................................................................ X-8 
Effective Termination Procedures .................................................................................................................. X-8 
Shortening the Periods of Limitation for Employment Related Disputes....................................................... X-9 
Agreements to Arbitrate.................................................................................................................................. X-9 
Conclusion & Endnotes .................................................................................................................................. X-10-11 
 
Chapter XI - ENVIRONMENTAL LAW:  A BRIEF OVERVIEW  
FOR THE CONSTRUCTION CONTRACTOR  
By:  Jeffrey S. Theuer, Loomis, Ewert, Parsley, Davis & Gotting, P.C., Lansing 

 
I Introduction .......................................................................................................................................... XI-1 
II Notification of Spill/Release and the Emergency Planning and Community Right to Know Act ....... XI-1-3 
III Soil Erosion and Sedimentation ........................................................................................................... XI-4-5 



IV Storm Water Permits ............................................................................................................................ XI-5-7 
V Environmental Site Assessments & Baseline Environmental Assessments/Brownfield Development XI-7-8 
VI Resource Conservation and Recovery Act (“RCRA”) ......................................................................... XI-9 
VII Comprehensive Environmental Response, Compensation and Liability Act (“CERCLA”) ................ XI-9-10 
VIII Asbestos, Lead, Radon and PCB.......................................................................................................... XI-11 
IX Wetlands and the Clean Water Act....................................................................................................... XI-12-13 
X Mold ..................................................................................................................................................... XI-13 
XI Conclusion............................................................................................................................................ XI-14 
 
Chapter XII – BANKRUPTCIES IN A CONSTRUCTION SETTING 
By:  Stephen A. Hilger, Esq., Rhoades McKee, Grand Rapids 
 
Automatic Stays in Bankruptcy ...................................................................................................................... XII-1 
Executory Contracts........................................................................................................................................ XII-1 
“Pay When Paid” Clauses ............................................................................................................................... XII-2 
Preferential Payments and Setting Them Aside.............................................................................................. XII-2 
Warranties in Bankruptcy ............................................................................................................................... XII-2 
Automatic Default Clauses ............................................................................................................................. XII-3 
Bonds, Liens and Builder’s Trust Claims ....................................................................................................... XII-3 
Conclusion ...................................................................................................................................................... XII-3 
 
Chapter XIII – DEALING WITH THE MEDIA AND PRESS IN CORPORATE CRISIS 
SITUATIONS 
By:  Frank T. Mamat, Esquire, Dickinson Wright PLLC, Detroit 
 
Overview......................................................................................................................................................... XIII-1 
What You Must Know about the Media or the Press ..................................................................................... XIII-1 
What You Must Never Do .............................................................................................................................. XIII-2 
What You Must Try to Do When Dealing with the Media............................................................................. XIII-2 
Do’s and Don’ts .............................................................................................................................................. XIII-3-4 
 
Chapter XIV – BONDING AND INSURANCE 
By:  Chris Parfitt, Deneweth, Dugan & Parfitt, P.C., Troy 
 
Introduction..................................................................................................................................................... XIV-1 
Michigan Public Works Bond Statutes ........................................................................................................... XIV-1 
Bonds on Private Projects ............................................................................................................................... XIV-2 
Insurance Coverage in Construction–Commercial General Liability Policy.................................................. XIV-3 
Insurer’s Duty to Defend ................................................................................................................................ XIV-3 
Notice to Insurance Company......................................................................................................................... XVI-4 
Coverage for Defective Work of Subcontractors............................................................................................ XIV-5 
Design/Build Errors and Omissions Coverage ............................................................................................... XIV-5 
Builders Risk Insurance .................................................................................................................................. XIV-5 
Insurance Coverage for Mold Claims ............................................................................................................. XIV-6 
 
Chapter XV – SUBCONTRACTORS, RIGHTS & REMEDIES 
By:  Kevin Hendrick, Clark Hill. P.L.C., Detroit 
 
I. Contract Rights and Terms.................................................................................................................... XV-1 
 A. General............................................................................................................................................ XV-1 
 B. Indemnification............................................................................................................................... XV-1 
 C. Termination Provisions................................................................................................................... XV-1 



 D. Privity of Contract .......................................................................................................................... XV-2 
 E. Differing Site Conditions Clauses .................................................................................................. XV-2 
 F. Inspection........................................................................................................................................ XV-2 
 G. Scope of Work Provisions .............................................................................................................. XV-2 
 H. Change Order and Extra Work Provisions ..................................................................................... XV-3 
 I. Notice Provisions............................................................................................................................ XV-3 
 J. Insurance/Additional Insureds ........................................................................................................ XV-3 
 K. Retainage Provisions ...................................................................................................................... XV-3 
 L. Attorney Fee Provisions ................................................................................................................. XV-3 
 M. Forum Selection and Choice of Law Clauses................................................................................. XV-3 
 N. Arbitration ...................................................................................................................................... XV-4 
 O. Bonds/Liens .................................................................................................................................... XV-4 
 P. Warranties....................................................................................................................................... XV-5 
II. Bankruptcy ............................................................................................................................................ XV-5 
III. Builder’s Trust Fund ............................................................................................................................. XV-5 
IV. Reliance on Proposal............................................................................................................................. XV-5 
V. Pass-Through Claims ............................................................................................................................ XV-6 
Endnotes ........................................................................................................................................................ XV-6 
 
Chapter XVI – MICHIGAN CONSTRUCTION DEFECT AND MOLD LITIGATION 
By:  Stephen A. Hilger, Esq., Rhoades McKee, Grand Rapids 
 
Introduction..................................................................................................................................................... XVI-1 
Who are the Target Defendants?..................................................................................................................... XVI-1 
Theories of Liability ....................................................................................................................................... XVI-2 
Sample Contract Language ............................................................................................................................. XVI-2-5 
Third Party Beneficiary................................................................................................................................... XVI-5 
Tort Liability................................................................................................................................................... XVI-5-6 
Major Causes of Action .................................................................................................................................. XVI-6-7 
Potential Damages .......................................................................................................................................... XVI-7-8 
Handling the Construction Defect and Mold Case ......................................................................................... XVI-8-10 
Conclusion ...................................................................................................................................................... XVI-10 
 
Chapter XVII – INFORMATION TECHNOLOGY AND CONSTRUCTION LAW 
By:  Ed Hood, Clark Hill, P.L.C., Detroit 
 
Overview......................................................................................................................................................... XVII-1 
Technology and Construction Practice ........................................................................................................... XVII-1-2 
Legal and Practical Implications of Advancement in Information Technology ............................................. XVII-3-8 
Conclusion ...................................................................................................................................................... XVII-8-9 
 
 


